\I - l-llﬂu"--.hi ini ,_ Dﬁf“me'ﬂ“ﬁ‘ﬂﬂ biDettiTree s i ikalproprietdry imaging and delvery system, Gopyright 2003, Alkrights resewecaﬁ:_ i
Co ) o | W] § T e |

.
i
i
v
EE

?:
i{%

frLETAD S Sy ALT TS A R e e M L SRmAe s e e etk —— = 1T

“‘-"'"“""""" TN T T T T R LT

e

Ry 2218216

| . RECORDE
2 MsVBO 7GIM8 OFFtC1AL REgO'gDS
3 PCOR 8 NO FEE

UL -2 PM 3 Sh
el T SAN BERNARDINO

RECORDING REQUESTED BY
AND WHEN RECORDED RETURN TO:

Wal-Mart Stores, Inc.

Real Estate Department 6 SVY CO., CALIF.

702 Southwest Eighth Street .

Bentonville, Arkansas 72716 6____ | J ‘
o1y, S RIALTO, CALIFORNIA :

DECLARATION OF COVENANTS, CONDITIONS
RESTRICTIONS AND RECIPROCAL RASEMENTS

THIS DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS AND RECIPROCAL
BASEMENTS (“Declaratlon”) is executed as of this 97K day ot TUYNE _, 19&
by WAL-MART STORES, INC., a pelaware corporation, of 702 Southwest Bighth
Street, Bentonville, Arkansas 72716 ("wal-Mart"), and GATEWAY ASSOCIATES, a
california general partnership of 12625 Highbluff Drive, Suite 304, 8San Diego,
california 92130 ("Daveloper").

WITNESSETH:

WHEREAS, Wal-Mart is the owner of Tract 1 (a "Tract") as shown on the plan
attached heareto as Exhi.b.i.-t A hereof, said Tract being more particularly
described in Exhibit B hereof;

WHEREAS, Developer is the owner of Tract 2 (a "Tract") shown on the plan
attached hereto aa Exhibit A hereof, said Tract being more particularly
described in Exhibit C hereof; and

WHEREAS, Tract 1, Tract 2, and all of the improvements, appurtenances and
facilities located thereon, including but not limited to buildings, common
areas, sidewalks, parking lot and landscaping are hereinafter collectively
referred to as the "Projact".

WHEREAS, Wal-Mart and Developer desire that Tract 1 and Tract 2 be
developed in conjunction with each other pursuant to a general and common plan
of improvement to form a commercial shopping center (sometimes hereinafter
referred to as the "Shopping Center");

WHERBRAS, it is the desire and intention of Wal-Mart and Develcopar to
develop, subdivide, improve, gell, lease and convey interasts in the Project
subject to certain uniform covenants, conditions, restrictions, limitations,
reservations, easements, rights-of-way, liens, charges and other protective and
beneficlal provisions set forth herein in order to implement a uniform, general
and common plan designed to preserve, protect and enhance the value,
desirability and attractiveness of the Project, and each Tract located therein
for the mutual benefit and protection of the Project, each Tract located
therein, Wal-Mart, the Develocper and all subsequent owners and lessees of
Tracts or retall space within the Project.

NOW, THEREFORE, for and in consideration of the premises, easemente,
covenants, conditions, restrictions, and encumbrances contained herein, the

sufficiency of which is hersby acknowledged, Wal-Mart and Developer do hereby
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eatablish and declare that the Project and each Tract located therein shall be
owned, held, conveyed, transferred, divided, 80ld, leased, rented, encumbered,
developed, improved, graded, landscapad, maintained, repaired, occupied and
uged subject to the uniform covenants, conditions, restrictions, easements,
rights, rights—of-way, liens, charges and other protective and beneficial
provisions set forth in this Declaration, each and all of which (i) are hereby
expressly and exclusively imposed upon and against the Project and each Tract
and lot located therein as mutual, beneficial and eguitable serwvitudes in favor
of and for the mutual use and Sonstfit € the Project, and each Tract and lot
located therein, the Developer, Wal-Mart, their successors and assigne and all
subsequent ownexs of Tracte and lots within the Project and their respective
heirs, successors, representatives and assigns in order to implement the
uwniform, general and common plan described above and (ii) are hereby expressly
declared to be binding upon the Project and each Tract and lot located therein,
and upon the owners of each Tract and lot located therein and shall run with
the land and each and every party thereof, enure to the benefit of and be a
burden upon the Project and each Tract and lot located therein and ehall bind
the respective heirs, successors and assigns of the owners of the Project, and
each Tract and lot located therein. Upon recordation of this Declaration, any
conveyance, transfer, eale, hypothecation, assignment, lease oOr sublease made
by Developer or Wal-Mart, or by any owner of any Tract or lot within the
Project, shall be and horeby is deemed to incorporate by reference the
provisions of this Declaration, as the same may from time to time be amanded,
and the provisions of this Declaration shall be enforceable by the specific
parties identified in gection 13 hereinbelow, their successore or assigne, or
by any person, firm, corporation or trust duly authorized by such persons
ident ified in that section to enforce all or any one or more of the provisions
of this Declaration.

The covenants, conditions, restrictions, righta, liene, charges and
other protective and beneficial provisions get forth herein are "double
covenants" as defined and described in the appropriate sections of california
civil Code, and to the extent expressly provided herein are covenants to
refrain from particular uses of contiguous property, as definaed and described
in the appropriate sections of California civil Code, ("Restrictive Covenant'
herein).

IN CONSIDERATION OF THE FORECOXKG, Developer and Wal-Mart hereby covenant
and agree as follows:

1. Building/Common Areas.

a. #Building Areas” as used herein shall mean those portions
of Tract 1 and those portions of Tract 2 as shown on
Exhibit A as "Buildiang Area" {and "Future Building Area'
and "Future Expansion Area"). Canopies may encroach from
the Building Areas over the Common Azeas provided the
canoples do not interfere with the use of the Cocmmon Areas.

b, "Common Areas" shall be all of Tracts 1 and 2 except the
Building Areas,

RIALTO2 . DEC/DOCUMENT . MJB 2
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2. Use.

3. Buildings.

92-278276

“Conversion of Common Areas"i: Thoae portions of the
Building Areas on each Tract which are not from time to
time used or cannot, under the terms of this Declaration
(including Paragraph Sa(iii)), be used for buildings shall
become part of the Common Area for the uses permitted
hereunder and shall be improved, kept and maintained as
provided herein.

"pParking Spaces" or ‘“parking spaces" shall mean parking
spaces, measured and configured in the manner required by
the local ordinance or regulation which is applicable from
time to time.

A "tract or "lot" shall mean a lot or parcel as designed in
the california Subdivision Map Act.

The phrase “the parties hereto" shall mean Wal-Mart and ite
successor in Tract 1, and Developer and its designated

successor pursuant to Section 14 below.

Buildings in the Shopping Center shall be used for
commercial purposes of the type normally found in a retail
shopping center including without limitation financial
inetitutions, service shops, offices, and retail stores.
No cafeteria, restaurant within 300 feet of the Wal-Mart
butlding, theatre, bowling  alley, billiard parlor,
nightclub or other place of recreation or amusement, or any
business which derives 50% or more of its grose sales
volume serving or selling alcoholic beverages shall occupy
space within the Shopping Center without the written
consent of Wal-Mart. Developer recognizes that said
businesses may inconvenience Wal-Mart's customers and
adversely affect Wal-Mart's businéss. The covenant and
restriction established pursuant to this Section 2.a is a
Restrictive Covenant pursuant to the appropriate sections
of California Civil Code.

It is esxpresely agreed that nothing contained in this
Declaration shall be construed to contain a covenant,
either express or implied, to either commence the operation
of a business or thereafter continuously operate a business

within the Shopping Center.

Design and Construction. The Building Areas shall be
desjigned so that the exterior elevation of each shall be
architecturally and aesthetically compatible and so that
building wall footings shall not encroach from one tract
onto another tract except as provided for in Submection e
below, The design and construction shall be of first
quality. No building shall exceed thirty-five feet (35'})

RIALTO2.DEC/DOCUMENT . MIB 3
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in height above finished grade except those in line with

the Wal-Mart bulilding. No building shall have a metal

exterior. The covenant and restriction established
pursuant to this Section 3.a is a Restrictive Covenant
pursuant to the appropriate sections of cCalifornia Civil

Code.

Location. No building shall be constructed on Tracts 1 and

2 (as either immediate development or future expansion)

except within the Building Areas and no improvemants or

alterations which substantially vary from those shown on

Exhibit A may be made without the prior written consent of

wal-Mart. The front wall({s) of the bulilding(s) on Tracts 1

and 2 shall be constructed in the location shown in

Exhibit A. The covenant and restriction established

pursuant to this Section 3.6 ie a Restrictive Covenant

pursuant to the appropriate gections California Civil Code.

Tract 2 Development. Tract 2 shall be developed only under

the following guidelines. The covenant and raestriction

established pursuant to this Section 3.c is a Reatrictive

Covenant pursuant to the appropriate sections California

Civil Code.

(i) Any building constructed on Tract 2 shall not exceed
thirty-five (35) feet in height, as measured from the
mean finished elevation of the parking area of the
Shopping Center)

(i) The Building constructed on Tract 2  shall
not exceed 5,000 square feet in size;

(1ii) Any zooftop equipment shall be ecreened in a

manner satisfactory to the Developer;

(iv} No rooftop eign shall be erected on any
building constructed on Tract 2;

(v) HNo free-standing identification sign may be erected on
Tract 2 without approval of the Developer, and in no
event shall such free-standing identification sign
exceed the height of the Shopping Center pylon sign or
block the visibility of the Wal-Mart building.
Notwithstanding the foregoing, there may be erectad
entrance-exit eigns to facilitate the free flow of
traffic, which entrance-exit signs shall be of a
monument type, not to exceed 3'3" in height, the type
and location of such signs to be approved by Developer;

{vi) HNo improvements shall be constructed,
erected, expanded or altered on Tract 2 until the
plans for same (including site layout, exterior
building materiale and colors and parking) have been
approved in writing by Developer. No bulilding or
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structure of any kind shall be erected on Tract 2
except upon that area designated as a Building Area on
the 8ite Plany provided, there may he constructed and
maintained a canopy or canoples projecting from said
Building Area; normal foundations and dcors for
ingress and egrass may project from such building
arsa; and esigns may be erescted upon said canopy or
canopies, sc long as said signe do not obstruct the
gignes of any other owner or tenant of the Shopping
Center;

In developing and ueing Tract 2, the owner
of Tract 2 shall continoualy provide and maintain a
parking ratio on Tract 2 equal to one of the
following: (i) fifteen (15) spaces for every one

~thousand (1,000) square feet of building space for any

(viii)

(ix)

(x)

RIALTO2.DEC/DOCUMENT.MJB

restaurant or entertainment use in excess of five
thousand (5,000) square feet, (the same ratio shall be
provided for a McDonald's Restaurant, notwithstanding
a bullding footprint of less than £five thousand
(5,000) square feet; or (ii) ten (10) spaces for avery
one thouand {1,000) square feet of building space for
any restaurant or entertainment use leas than five
thousand (5,000) aquare feet (subject to the exception
above; or (iii) aix (6.0) spaces per one thousand
(1,000) square feet of building space for any other
use. In addition, the owner of Tract 2 shall cause
landscaping areas to be éddad and wmaintained in
conjunction with any building or other improvement
constructed on Tract 2

Tract 2 shall be kept neat, orderly,
planted in grass and trimmed until improved and
constructed and in compliance with any requirements
imposed by local governmental agencies and once
developed Tract. 2 ghall be maintained pursuant to
section Sb of this Declaration;

Any building, structure, or improvement on
Tract 2 shall be used for retail, restaurant or office
purposes only. Banks and fipnancial inetitutions shall
ba deemed retail purposes. No building, structure, or
improvement on Tract 2 may be used as a theater, night
club, bowling alley, health epa, cafeteria, billiard
parlor or other place of recreatinn or amusement, or
as a business which derives 50% or more of ite gross
sales volume serving or selling alcoholic baveragses;
Any party having an ownership or leasehold interest in

Tract 2 shall repair any damage or blockage caused to
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any of the Common Utility Facilities, as defined in
Baction 4.¢ of thie Agreement serving Tract 1 or Tract
2 caused by such Owner, lessee, tenant or user of
Tract 2, to the extent Tract 2 benefits from any of
the Common Utlility Facilities serving Tract 1 or Tract
2. The Owner of Tract 2 or its lessee, shall pay to
Developer its pro rzata share of the cost of
conetructing, maintaining and operating the Common
Utility PFacilities serving Tract 1 and Tract 2. These
obligations of the owner and lessee of Tract 2 are
joint and several. Wal-Mart ehall have the rights
specified in 8Section 9, below, to enforce the
financial obligations of the Tract 2 owner or lessee
described in this Section 3.c{x).

In the event any building, structure or
other improvement on Tract 2 shall be damaged or
destroyed by any casualty, the owner, lessee Or user
of Tract 2 shall promptly:

(A) repair and/or reconstruct such improvement to the
condition required by this Section 3.c, or

(B) level such improvement, remove the debris from
Tract 2 and keep Tract 2 neat, orderly, planted in
grass and trimmed, until subsequently improved and
constructed upon. These obligations of the owner and
lassees of Tract 2 are joint and several. In the event
such restoration is not materially commenced within
two (2) months of such cﬁaualty and diligently
prosecuted to completion, or in the event the steps
required in clause (B) above are not completed within
thirty (30) days of such casualty, Developer and
Wal-Mart may take the steps specified in clause (B} at
the expense of the owner or lesses of Tract 2, and
have the remedies speclified in Section 9.

Any of the restrictions seet forth in this
Section 3.c may be waived, amended, modified,
released, or terminated in writing at any time and
from time to time by Developer; provided that
Devaloper shall not waive, amend, modify, release or
terminate this Declaration without the prior written
consent of Wal-Mart, provided further, however, that
Daveloper shall not amend or modify any of the
foreqoing restrictions 4if any such amendment or
modification would imposs additional restrictions on
Tract 2 without the prior written consent of the fee

owner of Tract 23
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{xiil) The foragoing restrictions and

agreements are imposed on Tract 2 for the benefit of
Tract 1 and Tract 2. The agreements, restrictions and
covenants herein made shall be deemed restrictive
covenants running with the land and shall be binding
upon Tract 2 and any person who may from time to time
own, lease, or otherwise have an interest in Tract 2.

Fire Protection. Any other buildings constructed in the
Shopping Center shall be constructed and operated in such a
manner #o as to preserve the "Unlimited Area Code
Classification," as defined in the appropriate building
codes on the Wal-Mart bullding and shall maintain the same
structural classificatiocn, site clearances, and sprinklexr
rating as the Wal-Mart building. It is understood and
agreed that all buildinge within the sShopping Center shall
have a sprinkler system for fire protection, if required to
preserve the Unlimited Area Code Classification.

Encroachment Basements.

(1) In the event any building wall footings straddle a
property line between two tracts, and such footings
underlie both a wall for Wal-Mart's building, and a
wall for Developer's building, such footings shall be
considered "Shared Footings" as described herein. The
repair and maintenance of Shared Footings shall be the
joint obligation of the owners of each tract served by
or making use of the same. The cost of such repair
and maintenance ehall be borne equally by the owners
served by and/or making use of any such sShared
Footings. If Shared Pootings are damaged or destroyed
by casualty, any owner who hae used souch Shared
Footings may restore the same and the other owner
gerved by and/or making use of the same shall be
obligated to contribute one-half (1/2) of the cost of
such restoration subject, however, to the right of
either such owner to seek a larger contribution from
the other owner under any rule of law regarding
liability for negligence, comparative negligence or
willful acts or omissions. Developer or Wal-Mart may
seek reimbursement of its share of such costs, repair
and restoration pursuant to BSection 9 below. The
right of any owner to use Shared Footings situated,
placed, constructed or reconstructed in substantially
the same location originally constructed or placed by
the Developer or Wal-Mart shall, in accordance with
the appropriate sections of the California civil Code,

constitute an easement or appurtance to such owner's

' RIALTO? . DEC/DOCUMBNT . MJB 7
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tract. The right of any owner to contribution from
any other owner under this subsection shall be
appurtenant and run with the land within the
boundaries of his tract. The repair and maintenance
of any portion of any Shared Footings shall otherwise
be subject in all events to such regulations,
standards and time requirements as established in this

Daclaration.

(i) In the event any building wall footings encroach
from one tract onto another, or into the Common Area,
despite efforts to avoid that occurrence, and such
encroachment is not in excesa of thirty~-six (36)
inches in horizontal distance to the tract whose

building wall footings encroached, a valid easement

|
?
|
e
!
;
!
!
4

_for such encroachment shall exist as long as such
encroachment shall exist. said easement is
established by this Declaration. In interpreting
deeds, plans and maps of all or any portion of the
Project, the existing physical boundaries of tracts
and buildings, reconstructed in gubstantial accordance

R T e

with the original plans thereof shall be conclusively
presumed to be the boundaries of guch tract or
buildings rather than the metes and bounds expresged
in any such deed, plans or map, regardless of settling
or lateral movement of such building and regardiess of
minor variances between boundaries shown on any such
deed, plan or map and those of such building. None of
the rights, obligations, easements, Or rastrictions
created and/or reserved hereby, or by any instrument
or conveyance of any tract within the Project shall be
altered in any way by encroachments due to settlement
or shifting of any portion of any building within the
Project. At the request of the owner of any such
encroaching footing or settled footing, wall or
building, or at the request of the owner of the tract
upon which such improvement encroaches, the other
Owner ghall enter into an agreement in recordable form
describing the eacements provided for in this
subgection, in accordance with a survey made at the
expense of the grantee(s) of such easements. The
grantee(s) for sald easements shall be reasponsible for

any repairs required to such footings.

4. Comson Areas.

a. Grant of Bassments. There are hereby reserved and established
to and for the benefit of Developer and Wal-Mart, and their
puccessors-in-interest, nonexclusive easements appurtenant to

L RIALTO2.DEC/DOCUMENT . MJB 8
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each Tract in the Project for ingress, egress, driveway uee,
loading and wunloading of commercial and other vehicles, and
otherwise for the enjoyment, comfort and convenience of

" customers, invitees, licensees, tenants and employees of all
pusinessas and occupants of the building constructed on the
Building Area, to pass over, through and around and use the
Common Area and the parties' raespective tracts in the Project,
including but not limited to the right to use driveways,
roadways, walkways, and other facilities constituting Common
Area, except and provided however ¢that the owners, lessees,
tenants and other users of Tract 2 shall not have any right,
eagement or license to park wvehicles on other Tracts or the
Common Area in the Project, and provided all of the foregoing
easements are subject and subordinate to Wal-Mart's and

R PR

Developsr's rights as elsewhere specified herein, including the
right to redesign, construct and reducs the Common Area.

ESt L E T

b. Limitations on Use.
(i) Customers. Each owner, lessee and tenant in the Project

e T

shall use reascnable efforts to ensure that customers and

invitees shall not be permitted to park on the Common Areas

except while shopping or transacting business on Tracts 1
and 2.

(Li) Enmployees. Bach owner, lessee and tenant in the
Project shall use reascnable efforts to ensure that
employees shall not park omn the Common Areas, except in
areas designated in Exhibit A as remployee parking areas,"
if any. Wal-Mart and Devel.oper may from time to time, by
mitual agreement, designate, approve and locate or relocate
vemployee parking areas” not shown in Exhibit A.

(iii) General. All of the activity permitted within
the Common Areas shall be conducted with reason and
judgement €0 as not to jnterfere with the primary purpose
of the Common Areas which is to provide for parking for the
cugtomers, invitees and enployees of those businesses
conducted within the Building Areas and for the sexvicing
and supplying of such businesses. Persons using the Common
Areas in accordance with this Agreement shail not be
charged any fee for such use. Nothing contained herein
ghall prohibit the rights of Wal-Mart to conduct
promotional sales in the parking area of Tract 1 or on the
sidewalks located on Tract 1 provided that Wal-Mart does
sot block the flow of traffic in the Common Area between
Tract 1 and 2 and the adjacent roadways.

¢, Utility and Service Easements. Daveloper and Wal-Mart hereby
expressly grant to each other and to their respective successors
and assigns for the benefit of Tract 1 and Tract 2, the

.)\
R . RIALTO2 . DEC/DOCUMENT.MJB 9
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nonexciusive and perpetual right and sasement to install,
maintain, repsir, and replace Common vtility Pacilities within

_and upon the Common Areas of the Shopping Center at such places
as may be necessary for the orderly development and operation of
the Shopping Center. Any party hersto upon whose tract any such
Common Utility Facilities shall have been installed shall have
the right, upon sixty (60} days prior notice to the other party
hereto serviced by said Common Utility Pacilities, at any tine
or from time to time, to move and relocate such Facilities to

puch place on its tract as it shall designate; provided,
howaver, that such relocation shall be made at the sole coet and

expense of the party requasting such relocation and shall not

' interfere with, nor increase their cost of, any other user's

ey RN TN TN

: utility service or unreasonably interfere with the conduct or
1 operation of its business or cause any damage to guch other
: party's Tract. The term nCommon Utility Facilitiea" as usad in
' this Section 4.c shall mean utility facilities for drainage and

ORI T

: pewage, gas, water, electricity and other forms of energy,
gignals or services, including, but not limited to, sanitary and
atorm sewers, dralnage, detention/ratention facilities, pumping
facilities, gas and water mains, fire hydrants or other fire
protection installations and electric power and telephone lines, |
which are available for wuse by the parties hereto for their
raespective Tracts thereon and/or the Common Areas thereof

(including those between the Shopping Center and the lines or
facilitiea of the govermmental body or public utility providing :
the utility service in guestion); excluding, however, laterals
within five (5) feet of any building servicing only such
bullding and located entirely on the Tract on which Baid
building is located. Developer and Wal-Mart will use reasonable
efforts to cause the installation of such utility and service
lines prior to paving of the Common Areas. No such lines,
sewers, utilities or services of one party shall be installed
within the Building Areas or under accessory buildings on the
other party'e Tract. Wal-Mart hereby grants to Developer, for

the benefit of Developer and the Tract 2 owner, the opportunity,
and Developer hereby declares that Tract 2 owner shall have the
opportunity to tle into and use, at the expense of the Tract 2
owner, that portion of the Common Utility Pacilitlies; provided
that (i) the exercise of any right, privilege or easement
provided in this subsection ghall be subject to conditione
previously established by Developer and Wal-Mart, that such
exercige shall be reasonable and in good faith, that any
disruption of Common Util ity Pacility services to Tract 1 shall
occur only during hours which are not Wal-Mart's normal business
hours, and that all damage to any Common Utility Facilities or

) RIALTO2 . DEC/DOCUMENT . MJB 10
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to any portion of the Common Area resulting therefrom shall be
rapaired at the sole cost and expense of the person or psrsons
exerclieing such privilega, with such damages to be reccverable
.by Wal-Mart or Daveloper pursuant to Section 9 below; and (i)
that euch tie into and use of such Common Utility Facilities
shall not interfere with the quality, quantity and effective
operation of the other users.

d. Drainage/Water Plow. Any alteration in the natural water

drainage flow which may occur as a natural consequence of normal

;
i
;
i
]
A

construction activities and the existence of Developer's or

Wal-Mart's improvements substantially as shown in BExhibit A

(including without limitation building and building expansion,

§ curba, drives and paving) shall be permitted. There are hereby

: reserved to Developer and Wal-Mart, easements in, over, under,
across and through the Common Area to grade, establish and
maintain drainage patterns and facilities for the benefit of the
project as a whole and for Tract 1, Tract 2, and Common Area.
Upon establishment and completion of such drainage patterns and
facilitlies, all of Tract 1, Tract 2, and the Common Areas shall
be and remain subject thereto.

5. Development, Maintenance, and Taxes.

a. Davelopment.
(1) Arrangement. The arrangement of the Common Areas shall not

be changed in a manner materially inconsistent with the
provisions of this Declaration, provided, however, that
Developer and Wal-Mart may mutually agree to any such
change, whether or not judged material, and neither the
owners of Tract 2 or any other Tract in the Project, shall
have any remedy with respect to such change unless they (A)
are entitled, pursuant ¢to Section 13 to raise such
objections and (B) can prove to a court of equity, by clear
and convincing evidence, that each of sald owner's net
income from the Project has been materially impaired as a
direct result of such change, and upon such proof, such
owner's sole remedy shall be damages.

{ii) "Parking Area" Ratio. Bach party hereto  agrees
that at all times there shall be independently maintained

on each Tract parking area sufficlent to accommodate not
fewer than five (5.0) car spaces for each one thousand
(1,000) square feet of Bulilding Area on such tract, except
that Tract 2 ashall maintain a parking ratio pursuant to the
requirements set forth in Section 3.c(vii).

(iii) Developmant Timing. When any building is
constructed within the Building Areas of a tract, the
Common Aveas of that tract shall be daveloped in accordance

with Exhibit A at the expense of the owner of said parcel.

.’ RIALTO2,DEC/DOCUMENT. MJB 11
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In the event one party hereto (the ‘"Developing Party™)
constructs improvements on Developing Party's Tract prior
to the development of the other Tract, Developing Party

shall have the right to grade, pave and use any portion of
the Common Areas of nondeveloping party's Tract for access
and for construction of, but not limlted to, drainage
structures and utility lines as is necessary to provide
esgential services to the Develcping Party's Tract.
Developing Party shall present an itemized statement of
expenses incurred in the construction of said improvements
to and upon nondeveloping party's tract, and the
nondeveloping party agrees to reimburse the Developing
Party for such coste within thirty (30) days of receipt

thereof. Upon the nondeveloping party's failure to pay in
full said sume within thirty (30) daya of presentation of
said itemized statement, or provided good faith detailed
objection to the unpaid portions therecf, the Developing
Party shall have the remedies specified in Section 9.

(iv) Service Drive. Developer agrees that it on
Exhibit A hereof a service drive is delineated on Tract 2

. e .

by crosshatching and is labelled as a "Service Drive,™ it
shall develop the same simultaneously with the development
and construction on Tract 1 by Wal-Mart. In the event
Developer does not comply with the provisions of the
preceding sentence, in addition to any other legal
remedies, Wal-Mart shall have the right to cause the
Service Drive delineated on Tract 2 to be developed and to
be reimbursed by Developer for its costs in doing so in the
manner specified in Section 5(a)(iii) above.
b. Maintenance.
(1) Standards. Following completion of the improvements on the
Common Areas; the parties hereto shall maintain the Common
Areas in good condition and repair. The maintenance is to
include without limitation the followings
(a) Maintaining the surfaces in a level, smooth and evenly
covered condition with the type of surfacing material
originally installed or such substitute as shall in
all reupects be equal in quality, use, and durabllity;

(b} Removing all papers, ice and snow, mud and sand,
debris, f£ilth and refuse and thoroughly sweeping the
area to the extent reasonably necessary to keep the
area in a clean and orderly condition;

(c} Placing, keeping in repair and replacing any necessary
appropriate directional signs, markers and lines;

., RIALTO2 .DEC/DOCUMENT . MJB 12
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{d) Operating, keeping in repair and replacing, where
necessary, such artificial 1lighting facilities as
shall be reascnably reguired;

{e) Maintaining all perimeter and exterior building walls
including but not limited to all retaining walls in a
good condition and state of repair; and

(£) Maintaining, mowing, wesding, trimming and watering
all landscaped areas and making euch replacements of
shrubs and other landscaping as is necessary.

(2) Expenses. The respective owners of tractsa within the
Shopping Center eshall maintain and pay the maintenance
expense of their Tracts.

(3) By Agent. Subject to the mutual agreement of the parties
hereto, a third party may be appointed as an agent of the
parties hereto to maintain the Common Areas in the manner
as above outlined., Said third party may receive for such
agency a fee that is mutually acceptable to the parties
hereto to cover supervision, management, accounting and
similar fees.

¢. Taxes. EBEach of the parties hereto agrees to pay or cause to be

paid, prior to delinquency, directly to the appropriate taxing
authorities all real property taxes and assessments which are
levied against that part of the Project owned by it provided,
however, that if both the property of Wal-Mart and the property
of Developer are contained within one county assessor's tax
parcal s {A) Wal-Mart and Developer each shall work, in
cooperation and independently, to have said assessor divide the
assessor's parcel to conform to the boundaries of Tract 1 and
Tract 2, and (B) in the event taxes and assessments arising
after acguisition of Tract 1 by Wal-Mart are levied prior to
such division of the asaessors parcel, the same shall be
prorated between Tract 1 and Tract 2 based upon the square
footage thereof (equitable adjusting for any improvements
thereon at the time of the assessment thereof) and Developer
shall pay his share thereof to Wal-Mart prior to the date each
instaliment thereof is due, Wal-Mart shall remit the total to
the tax collector, and Wal-Mart shall have the remedies
specified in Article 9 in the event Developer fails to timely
pay his share.

6, _8igna. No sign shall be located on the Common Areas illustrated on
the plan of Tracts 1 and 2 attached hereto except signe advertising
businesses conducted theraon. There shall be no more than two (2)
signs on the Common Areas on Tract 1 and one (1) sign on the Common
Areas on Tract 2. No signs shall obstruct the ingress and egresa
shown on Exhibit A. 8ignage for Tract 2 shall be consistent with the
restrictions set forth in paragraph 3c{v) contained harain.

RIALTO2.DEC/DOCUMENT.MJB 13
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\i 7. Indemnification/Insurance.

i a. Indemnification. Wal-Mart, as owner of Tract 1, and Developer,

] as owner of Tract 2, and their successors and assigne, (each
“owner of Tract 1 and Tract 2 or lot in the Project being
raferred to for the purpose of this Section 7 only, as a
vparty”) esch hereby indemnifies and saves the other Partles
harmless from any and all liability, damage, expense, Causes of
action, suits, claims or judgments arising from personal injury,

death or property damage and occurring on or from its own Tract,

! or lot except 1f caused by the act or negligence of the Party
indemnifjied hereby. Each Party covenants and agrees to keep or
cause to be kept, their respective Tracts or lota, as the case
! may be, and the improvements thereon, free and clear of and from
any and all mechanics', materialmen's and other similar liens
I arising out of or in connection with the operations thereon or
other activities of either party or others claiming under either
. party, and to pay and discharge when due any and all lawful
claims upon which any such lien may or could ba based, and to
save and hold the other Party's Tract, or lot as the case may
be, and the improvements thereon, free and harmless of and from
any and all such liens and any and all claims of liens and suits
or other proceedings pertaining thereto.
b. Insurance.

(1) Each Party shall proéura and maintain in full force and
effect throughtout the term of this Declaration general
public liability insurance and property damage insurance
against claims for personal injury, death or property
damage occurring upon, in or about its property, each
pParty's insurance to afford prc;tection to the limit of not
less than One Million Dollars ($1,000,000.00) for injury or
death of a single person, and to the limit of not less than

One Million Dollars ($1,000,000.00) for any one occurrence,
and to the 1limit of not less than $1,000,000.00 for
property damage. Such 4insurance may be written by
additional premises endorsement on any master policy of
insurance carried by the Party which may cover other
property in addition to the property covered by this
Daclaration. Such insurance shall provide that the same
may not be cancelled without thirty (30) days prior written
notice to the other Party.

(t1) At all times during the term of thie Declaration,
each Party shall keep improvements on its lot or tract
fneured against loss or damage by fire and other perils and
events as may be insured against under the broad form of
Uniform Extendsd Coverage Clause in effect from time to
time in California, with such insurance to be for the full

. RIALTO2.DEC/DOCUMENT .MJB i4



- Deeumentsoadls By DatTres LU ia §e avop Rian MASIEgR e e St LR

e e 17, . S AMRRARIEE T T S,
[ v e 1 i i e 1

92-2778276

replacement cost of the insured Improvements, with a
deductible no greater than ten percent (10%) of replacement
costs, subject, however, to the right granted herein to

Wal—-Mart to self-insure.

{1il) Policies of insurance provided for in this
Section 7 and maintained by Wal-Mart and Developer and its
successors with respect to Tract 1 and Tract 2,
respectively, shall name Wal-Mart and Developer as insureds
as thair respective interests may appear, and each of them

'

b
i
]
]

t
.

shall provide to each other certificates, wupon written
request, evidencing the fact that esuch jinsurance has been
obtained.

(iv) Bach Party for iteelf and its property Iinsurer
hereby releases the other Parties and their property
insurers from and against any and all liabilities, claime,
causes of action, obligations, demands, damages, losses,
costs, or expenses, including attorneys feee and costs, for
damage to each other Party's property or loes of rente or
profits of any Party resulting from or in any way connected
with any fire or other casualty whether or not such fire or
other casualty shall have been caused by the inteantional
action, negligence or the contributory negligence of the
Party being released or by any officer, agent, employee or
associate of the Party being released, this release being
to the extent that such damage or loss is covered by the
property insurance which the releasing Party is obligated
hereunder to carry, or, if the releasing Party is not
carrying that insurance, then to the extent such damage or
loes would be covered if the releasing Party were carrying
that Ainsurancs. This ralease extends to all liabilities,
claims, caumea of action, obligations, demands, damagea,
losses, coats or expenses, whether know or unknown,
suspected or unsuspected, matured or unmatured, contingent
or fixed, and liquidate or unliguidated, arising directly
or indirectly out of the subject matter of the release.
The parties hereto acknowledge that all of their rights

under the appropriate gections of cCalifornia Civil Code,

are hereby expressly walved, and acknowledge that they have !
been advised that the section reads as tollowe: .
"Certain Claims Not Affected by General Relepase. A General n
Release doas not extend to claima which the creditor does

not know or suspect to exist in its favor at the time of oo
executing the release, which if known by him must have I
materially affected his settlement with the debtor. “Each
owner, lesses, mortgage or trustee, beneficlary, in

accepting a conveyance of an interest in the Project shall

RIALTO2.DEC/DOCUMENT . MTB is
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be deemaed to have acknowledged that it is a party to the
foregoing releass, and to a waiver of it's potential claims
under the appropriate sections of California Civil Code.

(v) Each policy of ineurance described herein shall contain a

waiver by sald insurer of any and all rights of subrogation
against each other Party, and their officers, employees,

agents, associates and representatives, and said ineurance
policy shall provide that any ™"noncontrol" provision in
said policy is excluded or superseded by an endorsement
providing that the insurance obtained pursuant to this

} Section 7.b shall not be prejudiced by any act or neglect

e o A AR AT %

i Lt B i

of any of the insureds when such act or neglect is not
within the knowledge and comntrol of all of the insureds
collectively and shall likewise not be prejudiced by any
failure of the insureds, individually or collectively, to

[

comply with any warranty or condition with regard to any
portion of the Project over which each insured
individually, or the insureds collectively, have no
‘ control. Said insurance policy shall provide that it may
not be cancelled, suspended or avoided in whole or in part

STt
R el i B, b o A b TR

by any reason of any act, omission or breach of any
covenant, condition or restriction contained herein.

(vi) Notwithstanding anything to the contrary
contained in this Paragraph 7, so long as the net worth of
Wal-Mart shall wexceed One Hundred Million Dollars
{$100,000,000.00}), and B0 long as Wal-Mart is owner or
Lessee of Tract 1, Wal-Mart shall have the right to retain
the financial risk for all or part of any claim for
damages. In the event Wal-Mart elects to self-insure, it

shall deliver a letter to Developer indicating the same.
8. Bminent Domain.
a. Owner's Right To Award. Nothing herein shall be construed to

give any party hereto any interest in any award or payment made
to the other party hereto in comnection with any exerciee of
aeminent domain or transfer in lieu thereof affecting said other
party's tract or giving the public or any government any rights
in said tract. In the event of any exercise of eminent domain
or transfer in lieu thersof o¢f any part of the Common Areas
located on Tracts 1 and 2, the award attributable to the land
and improvements of such portion of the Common Areas shall be
payable only to the owner therecf, and no claim thereon shall be
made by the owners of any other portion of the Common Argas.

b. Collateral claims. All other owners of the Comaon Arcas may
file collateral claims with the condemning authority for their

PRI, A, St -of

P

losses which are separate and apart from the value of the land

<

It

area and improvements taken from another owner.
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Tenant's Claim. Rothing in this Paragraph 8 shall prevent a
tenant from making a claim against an cwner pursuant to the
provisions of any leass between tenant and owner for all or a
portion of any such award or paymant.

Restoration Of Common Areas. The owner of any portion of the
Common Areas or other improvements to a tract so condemned shall
promptly repair and restore the remaining portion of the Common

Areas and the improvements to its tract as nearly as practicable
to the condition of the same iLmmediately priocr to such
condennation or transfer, to the extent that the proceeds of
such award are sufficient to pay the cost of such restoration
and repairx and without contribution from any other owner.

9, Enforcement Remedy/Lien Right.

C.

Agreement to Pay. Wal-Mart and Developer covenant and agree for
each tract owned by it in the Project that such ownership, and

the ownership thereof by each successor and aseign of Developer
and Wal-Mart, is expressly made subject to assescments as set
forth in this Declaration, and sach owner of a tract in the
Project, by acceptance of a conveyance of a tract covenants and
agrees for each tract owned by him, to pay to the party entitled
thereto any asseesments levied in accordance with the provisions
of this Declaration, and to allow the party entitled thereto to
enforce any assgossment lien established in accordance with the
provisions of this Declaration by nonjudicial proceedings under
a powar of sale or by other means authorized by California law.

Asgessments/Lien and Personal Obligation of Owmer. Bach
assessment or installment, together with all collection costs,

and reasonable attorneys fees relating to collection and
enforcement hereof shall, at the time such assessment oxr
installment becomes due and payable, be a lien upon the tract of
each owner. In the evant such an ageesement or installment
becomes due and payable, and is thereafter unpald at the time
the owner of any tract conveys any interest, including but not
limited to a fee interest. a leasehold estate, or a mortgage or
deed of trust, in his tract to a third party, the assessment or
installment shall be a lien upon the tract senior and superior
to the interest of the new owner, tenant, mortgages or
beneficiary, and in the case of a new owner, whether through
voluntary or finvoluntary conveyance of title to a tract, such
new owmer shall be liable for payment of said installment. No
owner, tenant, lesses, mortgagee or beneficliary may be relieved
from the obligation to pay any such assessment or installments
by waiving the use or enjoyment of all or any portion of the
Common Area, or by abandoning its tract.

Levying of Assessment. In the event Wal-Mart or Developer,or

their successor~in~interest, determines that any assessment

RIALTO2.DEC/DOCUMENT . MJB 1?7
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shall be levied for one of the purposes elsewhere specified in
this Declaration, Wal-Mart or the Developer, O their
successor-in-interast, shall provide written notice to the owner

.ot each tract upon which euch an assessment is to ba levied,
describing the amount of the assessment, the reason therefore,
and the date upon which payment is due. In the event said
acgecement is not paid by the date specified for payment,
interest shall accrue upon such assessment at the judgment rate
as specified, from time to time, by the California Legislature.
Upon delivery of said notice of assesement, said assessment

k shall become a lien against the owner's tract, and such lien
. shall be enforceable by a power of sale under california Civil
f Code. In addition to the enforcement powers described above,
Developer and Wal-Mart, and their successors~in-interaest, may

‘,_, enforce  delinquent assessnents, including delinquent
installments, by suing a tract owner directly on the debt

'agal.nat the owner's tract as provided above and foreclosing the
lien through 3judicial proceedings. Neither Developer nor
Wal-Mart shall be limited to one form of action in enforcing and

L established by the assessment, or by enforcing their lien
H

collecting said aesessments. The Developer and Wal- ; may
commence and maintain a laweuit directly on the debt without
waiving their right to enforce their lien against the owner's
tract for the delinquent assessments. In any action instituted
by the Developer or Wal-Mart to collect delinquent assessments, -
the prevailing party shall be entitled to recover costs and
reasonable attorneys fees. ,

d. Recording of Assesement Lien. A delinquent asgessment oOr
installment, together with accompanying interest in collection
cost and enforcement coste including reasonable attorneys' fees,
may be recorded in the Official Records of the county 4in which
the Project is located. The party claiming the assessment shall
prepare a written notice which describes the amount of the
delinguent asaessment or installment, the related charges
authorized by this Declaration, a description of the tract, and
the name of the purported owner, and such assessment notice
shall be acknowledged by an officer, partner or agent of the
party recording the notice. 1f the delinquent asseasment or
installment and related charges are paid or otherwise satisfied,
the party recording such notice sehall record a notice of
satiefaction and release of lien.

e. Foreclosure Under Assessment Lien. The party recording such

notice may enforce any assessnent lien established hereunder by
£11ing an action for judicial foreclosure or by recording a
notice of default in the form deacribed in the California Civil

Code to commence a nonjudicial foreclosure under power of sale.

' RIALTO2.DEC/DOCUMENT.MJB 18
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Any nonjudicial foreclosure under powar of sale shall be

conducted in accordance with the requirements of California
Civil Code that are applicable to nonjudicial foreclosuras of
mortgages or deeds of trust, under power of sale, provided that
the party recording the notice of as¢essment may appoint its
attorney, any officer or director, or any title insurance
j company authorized to do business in cal ifornia to conduct the
gale in the role of trustee. The party recording such notice
may bid on the tract at the sale and the party acquiring the
tract at the sale may hold, lease, mortgage and convey the
acquired tract free of all rights of redemption after sald
nonjudicial sale. If the tract owner's default is cured before
the last date for redemption as described in the California
civil Code, or before the completion of a judicial foreclosure,

LRI TR e e = Hrmes

including payment of all costs and expenses incurred by the
party recording the notice of assessment, the party recording
such notice shall record a notice of satisfaction and release of

e T e e U R

lien, and upon recelipt of written requeet by the owner of the
tracts, a notice of rescission rescinding "the declaration of

e,

: default and demand for sale.

; £. Injunctive Relief. The parties hereto acknowledge and agree
that they have bargained for specific performance of the

: covenants, conditions, restrictions, rights, eagements, and

' righte-of-way contained Li'l this Declaration, and all other
provisions hereof, and that each party entitled to enforcement
of the terms hereof pursuant to Section 13 below, including but
not limited to Wal-Mart and Developer, shall be entitled to
injunctive relief, including but not limited to temporary
restraining orders, preliminary injunctions and permanent
injunctiona, both mandatory and prohibitory. Subject to the
limitations contained in this Declaration, the parties hereto
shall have all remedies, at law or Ln equity, in order to
enforce the terms of thie Declaration.

10. Rights And Obligations Of Lenders. If by virtue of any right or
obligation eet forth herein a lien shall be placed upon any Tract in
the Project, except as provided in Sections 7 and 8, such lien shall
expraessly be subordinate and inferior to the lien of any first
lienholder now or hereafter placed on such Tract; provided, however
that upon foreclosure by euch firet llanholﬁer, any assesement
recorded (pursuant to Section 9) prior to such foreclosure, and any
post foreclosure assessment, shall be and become the obligation of
the party coming into title to such Tract. Except as set forth in
the precading eentence, any holder of a first lien on any Tract in
the Project and any assignee or successor in interest of such first
lienholder, shall be subject to the terms and conditions of this

Declaration.

. RIALTO2 .DEC/DOCUMENT .MJB 19
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11. Expansion Of Shopping Center. The parties hereto agree that in the
evant the Shopping Center is expanded by an entity in the ownsrship

or control of the parties or by agresment with a third Party, all of
the -provi.s.i.ons of this Agreement shall apply to the expanded area and
the parking to the building ratio in the expanded area shall not be
less than that provided in Paragraph 5a(ii). A menmorandum of such
expansion shall be recorded in the l1and records as an amendment

T

hereto.

12. Relesse From Liability. Any person acquiring fes or leasehold title
to any Tract in the Project or any expaneion of the shopping Center
pureuant to Section 11 or any portion thereof, shall be bound by this
Declaration only as to the rights and obligations pertaining to the

e A

Tract or portion of the Tract acquired by such person. in addition,
subject to Section 9, such person shall be bound by this Declaration
only during the period such person is the fee or leasehold owner of
guch Tract or portion of the Tract, except as to obligations,
1iabilities or responsibilities that accrue during said period.
Although persons may be released from liability under this section,

o AT . g

the easements, covenants and restrictions in this Agreement shall

continue to be benefits to and servitudes upon said Tracte running

with the land.

K 13. Limitations on Enforcesent Proceedings.

| A. In the event of breach or threatemed breach of this Declaration,
only all record owners of Tract 1 as a group, OF Wal-Mart so
long as it or any successor affiliate of Wal-Mart has an
interest as owner or lessee of Tract 1, shall bs entitled to
institute proceedings, at law or in .equlty, for full and
adequate relief from the consequences of said breach or
threatened breach, provided, however, this section is 'not a
limitation on the assesement powers of the parties hereto, as
provided for in Section 9 and in other subsections hereof
referring to Section 9. The unsucceasful party in any action
shall pay to the prevailing party & reasonable sum for
attorney's fees, accruing from the date such action was filed.

B. In the event of a breach of the provisions of Section 4.a (the
creation of Common Area easements), or an unreasonable
abridgement of the privileges herein granted to the owner of
Tract 2 pursuant to Section 4.c, the owner of Tract 2 shall be ;
entitled to institute proceedings for full and adequate relief
from the consaquences thereof. The unsuccessful party in any

action chall pay to the prevailing party a reasonable sum for

attorney's fees, accruing from the date such action was filed.
14. Righte of Successors. The easements, restrictions, benefits and

Bt ol

cbligations hereunder shall create mutual benefits and servitudes
running with the land. This Declaration shall bind and inure to the
benef it of the partiea  hersto, thelr respective  heirs,

S ety = v = g Wl
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representatives, lessees, SucCCessors and assigns; provided, however SR
no successor-in-interest to Developer hersunder shall succeed to the ‘
rights or obligations specifically reserved or granted to Developer
un].-u either (a) Developer fully and completely assigns those rights
to one (1) third party of record or (b) Developer no longer has fee
title to any Tract in the Project, and the third party successor is ,
the owner of Tract 2. This Declaration shall bind and inure to the
penefit of all other owners of the Tracts within the Project as
provided herein. The singular number Iincludes the plural and the
masculine gender includes the feminine and neuter.

15. Document Executiom, Modifjcation and Cancellation. This Declaration
{including exhibits) may be amended or cancelled only by the mutual
agreement of (a) Wal-Mart as long as it or ite affiliate has any
interest ag sither owner or lessee of Tract 1, and (b) Daveloper as
long as it has any interest as either owner or lessor of Tract 2. If
Wal-Mart or its affiliate no longer has any interest in Tract 1, such
anendment or cancellation may only be made by the then owner of Tract
1 and Developer or its successor Developer as described in Section 14.

16. Non-merger. So long as Wal-Mart or its affiliate is owner or lessee
of Tract 1, this .Agreement shall not be subject to the doctrine of
merger.

17. Duration. Unless otherwise cancelled or terminated, all the
eoasements granted in this Declaration shall continue in perpetuity
and all other rights and obligations hereof shall automatically
terminate and ba of no further force and effect after ninety-nine
{99) years from the date hereof. _

16. No Implied Covenant to Operate. It is expressly agreed by the
parties hereto, for their own benefit and that of their
successoro-in-interest, thats:

Nothing contained in this Declarxation shall be construed to contain a
covenant, either express or implied, to either commence the operation
of a business or thereafter continuously operate a business upon
Tract 1. Developer recognizes and agrees that Wal-Mart may, at
Wal-Mart's scle and absolute discretion and at any time during the
term of this Agreement, cease the operation of its business, upon
Tract 1, and Developer hereby waives any legal action for damages or
for equitable relief which might be available to Developar or any of

its Buccessore in interest becaume of such ceseation of businesas

activity by Wal-Mart or its successor-in-interest.

19. Headings. The headings herein are ingerted only as a matter of
convenlence and for reference and in no way define, limit or describe
the scope or intent of this document nor in any way affect the terms
and provisions hereof.

20. Nntire Agressent. This Declaration constitutes the entire agreement
between the parties hereto. The parties hereto do not rely upon any
statement, pronime or representation not herein expressed, and this
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Dsclaration once executed and deliverad shall not be modified or
altered in any respect except by a sriting exscuted and delivered in
the sane manner as required by this document.

21. Oovo;untl Running with the Land. The covenants, conditions,
restrictions and easements contained herein shall run with the lang,
shall constitute equitable servitudes upon each tract in favor of the
other tract and shall be binding upon and inure to the benefit of the
respective successors and assigns of the parties hereto.

22. Benefit to Tract 2. The parties hersto expressly acknowledge and
agree that Tract 2 shall benefit from, and be burdened by, the
provisions of this Declaration only as specifically set forth

|
|
|

herein. The owner, lessee ox user of Tract 2 shall not have the
right to claim that any right or easement herein granted for the
benefit of Tract 1 also benefits Tract 2 unless such right or
easement is expressly granted herein to and for the kenefit of Tract
2, and no party hereto shall have the right to claim that any right
or easement granted for the benefit of the other Tract alsoc benefits
or burxdens Tract 2 unless expreesly granted by Developer as the owner

IR O .

of Tract 2.
23. Hotice. Any notice, request, demand, instruction or other

_ communication required by the Declaration to be given to any third
i party, including, but not limited to, a notice of assessment, shall
, be in writing and shall be either (a) personally delivered to the
; parties named below, or the party otherwise entitled thereto, by a
' commercial messenger service reqularly retaining receipts for euch

delivery, (b) sent by registered or certified mail, return receipt

mre e e e e

requested, or (c) delivered by the air courier eervices known as
Pederal Bxpress, Express Mall, Airborne, or BEmery Aiz, and such
notice ahall ba effective upon delivery thereof to the party being
given notice, and shall be addressed to the parties as listed below:
Developer: Gatevay Asscciates

1262% High Bluff Drive, Suite 304

San Diego, California 92130

Attention: Frank Oatlin

To Wal-Mart: wal-Mart Stores, Inc.
702 southwest Eighth Streat
Bentonville, Arkamas 72716
Attention: President

and Property Manager (same address)

If Devaloper or Wal-Mart desires to change its address for the
purpose of receipt of notice, such notice or change of address shall
be given in the manner specified herein. However, unless and until
such written notice of changs is actuily received, the last address
and addressss as statsd by written notice, or provided herein if no
written notice of change has been received, shall bs desmed to

LN RIALTO2.DEC/DOCUNENT . MJB a2
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i continue in effect for all purposes hersundsr. This notice provision
? shall be inapplicable to any judicial or nonjudicial procesding where
California law governs the minner and timing of notice, commencing
and .proucut:l.ng an action, commencing and progsecuting a foreclosure,

' or seeking the appointment of a receiver.

24. BRlection of Remsdies. In addition to the rights, powsrs and resedies
given in this Declaration to Wal-Mart and Developer or its successor
as designated in Section 14, each of them may, in their own absolute
discretion, at any time, and from time to time, exercise any and all

i rights and powers, and pursue any and all remedies now or hereafter
given at law or in aquity, including but not limited to any rights or
remedies granted herein or by California or Federal case, statutory
or regulatory law. Their failure to exercise any such right or
remedy shall be deemed a waiver of that right or remedy unless the
party entitled to that right or remedy has so agreed, expressly and
in writing, and the failure to so exercise any right or remedy shall
not preclude the party entitled thereto from later exercising any
such ;:i.ght -or remedy. The written waiver of any default hersunder
given by only one of Developer or Wal-Mart shall not be binding upon
the other party hereto if such default was by a third party. Any
j written waiver of default shall not constitute a continuing waiver or

waiver of any other same, sinilar or different events of default on

e e e A o - - s o

any future occasion, unlese such a waiver of esuch future defaults is
expressed, in writing, with precision. No course of dealing between
any party hereto, or any owner, tenant, lessee, or user of the tracts
in the Project, or any encumbrancer thereof, in exercieing any rights
under this Declaration shall opei:at:e as a waiver of euch rights, nor
shall any such delay, unless agreed to in writing by the parties
entitled to enforce +this Declaration, constitute a waiver of any
obligation or default. No waiver of default shall extend to or
impair any other obligation not expressly waived, nor impair any
right otherwise congsquent on such covenant, provision or
obligation. Any wajiver may be given subjact to satisfaction of
conditions stated thexein. o power or remedy herein conferred is
exclusive of or shall prejudice any other power or remedy given by
law or by the terms of this Declaration, nor ehall any party hereto
be forced to make any elsction of remedies.

25. wWaiver of Saetoff/Counterclain. Each party hereto, for its own
benefit and for the besnefit of all of its successors and assigns,
including but not limited to all parties with interests in the
Project or any tract or building which forms a porticn thereof,

hereby waive any and all rights of setoff, recoupment, and
counterclaim with respect to assesasments and obligations due under
the terms of this Declarstion, including rights of aeetoff,
recoupnent, and counterclaim with respect to the Project which may

- RIALTO2.DEC/DOCUMENT.MJB 23
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arise from claims, transactions or occurrences heretofore or in the
future unknown to the claimant.,

26. 'H-l_o! the Esssnce. Time is of tha essence with regard to
performance under the tems and provisions of this Declaration, and

. any amendment, modification or revision thereof, with respect to the
actions and obligations of each person bound by the terms hereof. No
extension of time for payment of any sum dus hereunder shall operate
to release, discharge, nodify, change, or affect the original
liability as established hereunder, either in whole or in part. Im
accepting an interest in any tract in the Project, each owner,
tenant, lassee, user, and mortgagee, and trust deed beneficiary shall
be deemed to take its interest knowingly and willingly subject to
this time is of the essence clause.

27. Severability. Invalidation of any of the provisions contained in
this Declaration, or of the application therecof to any Person by
judgment or court order shall in no way affect any of the other
provisions hereof or the application thereof to any other Person and
the same shall remain in full force and effect.

' 28, Negation of Partnership. HNone of the terms or provisions of this

' Declaration shall be deemed to create a partnership between or among
the Parties in their respective businesses or otherwise, nor shall it
cause them to be conesidered joint venturers or members of any joint
enterprise. Each Party shall be considared a separate owner, and no
Party shall have the right to act as an agent for another Party,
unlesa expressly authorized to do so herein or by separate written
instrument signed by the Party to be charged. !

29. Mot a Public Dedication. Nothing herein contained shall be deemed to ’
be a gift or dedication of any portion of the Shopping Center or of
any Tract or portion thereof to the general publioc, or':or any public

B e L R

b Bt L rarct as B AR

use of purpose whatsosver. BExcept as herein specifically provided,
no right, privileges or immunities of any Party hersto shall inure to
the benefit of any third-party person, nor shall any third-party
person be deemed to be a beneficiary of any of the provisions
contained herein.

30. BEstoppel Certificates. Any party shall, from time to time upon not
lees than thirty (30) days notice from any other party, execute and
deliver to such other party a certificate in recordable form stating
that this Declaration is ummodified and in full force and effect or,
if modified, that this Declaration is in full force and effect, as
modified, and stating the modifications and stating whether or not,
to the beast of ita knowledge, any other party is in default in any
respect under this Daclarstion, and if in default, specifying such
default,

RIALTO2 .DEC/DOCUMENT . MIB 24
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IN WITHNESS WHEREOF, we have hersunto set our hands and seal on the date
and year first above written.

WITNESS s GATEMAY ASSOCIATES, a California
general partnership

y: General Partner

{9BAL)
ATTEST: QWW WAL-MART
O
NesistiTt Secretary ) 0 Micfasl R. Nelson
Asst. Vice President of Real Estate
(SBAL)
RIALTOZ2 .DEC/DOCUMENT.MJB 25
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STATE OF CALIFORNIA ; 92—278276
comes or SV BENARLIF"

on ,“_/[l!f / . 19 before , the undersigned, a Notary Public,
personally appearop' ( | personally known to me or proved to me
on the basis of satisfactory evidence to be the peraon whose name is
subscribed to the within instrument and acknowledged to me that he executed
the same in his authorized capacity, and that by his signature on the
inetrument, the entity upon behalf of which the person acted, executed the
instrument.

OFFICIAL
MRABGIRETL,

< W BURRETT
. PUBLIC. CALUF QRN
SANSRRARDHD COUNTY

STATE OF ARKANSAS )
)

) 88.
comre oref3nfon )

On ' 192, before me, the undersigned, a Notary Publie,
personally(/appesared fl|. . o4) personally known to me or proved to me
on the basis of satisfactory evidence to be the person whose name i@
subacribed to the within instrument and acknowledged to me that he executed
the game in his authorized capacity, and that by his signature on the
instrument, the entity upon behalf of which the person acted, executed the
instrument. .

WITNESS my hand and offigial seal.
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TRACT 1

THE EAST 1/2 OP LOT 209, ACCORDING TO MAP SHOWING SUBDIVISION OF
LANDS BELONGING TO SEMI-TROPIC LAND AND VATER CONPANY, IN THE
CITY OF RIALTO, COUNTY OF SAN BERNARDINO, STATE OF CALIFORNIA, AS
PER PLAT RECORDED IN BOOK 11 OF MAPS, PAGE 12, RECORDS OF SAID

COUNTY ,

AREAS AND DISTANCES OP THE ABOVE-DESCRIBED PROPERTY ARE COMPUTED
TO THE CENTER OP ALL ADJOINING STREETS AND ROADS.

EXCEPTING THEREFROM THE SOUTH 70 FEBT THEREOF LYING WITHIN VALLEY
BOULEVARD (COLTON AVENUE) AND THE EAST 53 FEBT THEREOP LYING

WITHIN RIVERSIDE AVENUE.

ALSO EXCEPTING THRREFROM THAT PORTION PESCRIBBD AS POLLOWS:

BEGINNING AT THE INTERSECTION OF THE NORTH LINB OF COLTON AVENUE,
110 FEET WIDE, AND THE WEST LINE OF RIVERSIDE AVENUE, 88 FBET
WIDE; THENCE WEST ALONG THE NORTH LINE OF COLTON AVENUE, 200
FEET; THENCE NORTH PARALLEL WITH THE WEST LINE OF RIVERSIDE
AVENUE, 200 FEET; THENCE EAST PARALLEL WITH THE NORTH LINE OF
COLTON AVENUB, 200 FEET; THENCE SOUTH ALONG THE WEST LINE OF
RIVERSIDE AVENUR, 200 PEET TO THE POINT OF BEGINNING, AS SHOWN
PER RECORD OF SURVEY RECORDED IN BOOK 16, PAGE 29, OF RECORD OF
SURVEYS, RECORDS OF SAID COUNTY.

ALSO EXCEPTING THRREFROM THAT PORTION CONVEYED TO THE SAN
BERNARDINO COUNTY FLOOD CONTROL BY PINAL ORDER OF CONDEMNATION

RECORDS .

TOGETHER WITH THE EAST 1/2 OF THE SOUTH 1/2 OF 10T 204, ACCORDING
70 MAP SHOWING SUBDIVISION OF LANDS BELONGING TO SEKI-TROPIC LAND
AND WATER COMPANY,  IN THE CITY OF RIALTO, COUNTY OF SAN
BERNARDINO, STATE OF CALIFORNIA, AS PER PLAT RECORDED IN BOOK 11
OF MAPS, PAGE 12, RECORDS OF SAID COUNTY.

EXCEPTING THEREPROM THE NORTH 68.5 FPEET OF THE BAST 268 FEET OF
THE BAST 1/2 OF THE SOUTH 1/2 OF SAID LOT 204.

ALSO EXCEPTING THEREFROM THE BAST 53 FEBT THEREOP LYING WITHIN
RIVERSIDE AVENUE.

AREAS AND DISTANCES OF THE ABOVE DESCRIBED PROPERTY ARE CONPUTED
T0 THE CENTER OF ALL ADJOINING STREETS AND ROADS.

TOGETHER WITH THOSE PORTIONS OF THE SQUTH 1/2 OPF THE WEST 1/2 or
LOT 204 AND OF THE WEST 1/2 OP 10T 209, ACCORDING TO MAP SHOWING
SUBDIVISION OF LANDS BELONGING TO SEMI-TROPIC LAND AND WATER
COMPANY, IN THE CITY OF RIALTO, COUNTY OF SAN BERNARDINO, STATE
OF CALIPORNIA, AS PER PLAT RECORDED IN BOOR 11 OF NAPS, PAGE 12,
RECORDS OF SAID COUNTY, LYING EASTERLY FROM THE BASTERLY LINE OF
A 100.00 FOOT WIDE STRIP OF LAND BEING 50.00 FPEET ON EACH SIDE OF

THE FOLLOWING DESCRIBED CENTER LINE:

EXHIBIT *B"

ot 1111 O i i
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TRACT 1 (Continued)

PEGINNING AT THE INTBRSBCTION OF THE CENTER LINE OF SAN
BERNARDINO AVENUE (60.00 PEBT WIDE) WITH THE CENTER LINE OF LILAC
AVENUE (60.00); THENCE ALONG THE CENTER LINE OF THAT 75.00 FOOT
WIDE STRIP OF LAND DESCRIBED IN DOCUMENT RECORDED IN BOOK 7381,
PAGE 257, OFFICIAL RECORDS OF SAID COUNTY, SOUTH 44 DEG. 41' 56°
EAST, 1882.02 FEET TO A POINT IN THE CENTER LINE OF WILLOW AVENUB
(60.00 FEET WIDE), SAID POINT BEING DISTANT ALONG SAID CENTER
LINE SOUTH 00 DBG. 12' 19" BAST, 1341 .61 FEET PFROM THE
INTERSECTION THEREOF WITH THE CENTER LINE OF SAID SAK BERNARDINO
AVENUE; THENCE CONTINUING SOUTH 44 DEG. 41° 58" BAST, 186.08
PEET; THENCE SOUTHERASTERLY, 311.87 PEET ALONG A TANGENT CURVE

CONCAVE TO THE SOUTHWEST HAVING A RADIUS OF 1000.00 FEET AND A
CENTRAL ANGLE OF 17 DEG. 52' 08"; THEMNCE SOUTH 26 DEG. ¢9' S0°
EAST, 748.94 FBET; THENCE SOUTHEASTERLY, 263.32 FBET ALONG A
TANGENT CURVE CONCAVE T0 THE SOUTHWEST, HAVING A RADIUS or
1040.00 PEET AND A CENTRAL ANGLE OF 14 DEG, 30°' 25", 70 THE POINT
OP TERMINATION IN THE CENTER LINE OF VALLEY EOULEVARD (100.00
FEET WIDB), SAID POINT SEING DISTANT ALONG SAID CENTER LINB,
SOUTH 89 DEG. 50° 22° WBST, 586.20 FEET FROM THE INTERSECTION
THEREOF WITH THE CENTER LINE OF RIVERSIDE AVENUE.

[

_ TOGETHER WITH THAT PORTION OF VALLEY BOULEVARD (COLTON AVENUB) BY
f RESOLUPION OF THE CITY OF RIALTO, MAYOR AND CITY COUNCIL
' RESOLUTION NO. 3748. ADJOINING SAID PROPERTY ON THE SOUTH WHICH
WOULD PASS BY OPERATION OF LAW BY A CONVEYANCE OF SAID PROPERTY.
A CERTIFIED COPY OF SAID RESOLUTION RECORDED SEPTEMBER 3, 1991,
INSTRUMENT NO. 91-333971, OFFICIAL RECORDS .
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TRACT 2

THAT PORTION OF THE SOUTH 70 FEET OF THE EAST 200 FEET OF THE
NORTH 1/2 OF LOT 204, ACCORDING TO MAP SHOWING SUBDIVISION OF THE
LANDS BRLONGING TO SEMI-TROPIC LAND AND VATER COMPANY, IN THE
CITY OF RIALTO, COUNTY OF SAN BERNARDINO, STATE OF CALIFORNIA, AS
PER PLAT RECORDED IN BOOK 11 OF MAPS, PAGE 12, RBCORDS OF SAID

COUNTY, DBSCRIBED AS FOLLOWS:

THE 2Bl:A‘S'l.‘ 53 PEET OF THE SOUTH 70 FEET OF THB NORTH 1/2 OF SAID
LOT .

EXCEPTING THEREFROM THE SOUTH 40 FEET OF SAID LOT 204, LYING
WITHIN RIVERSIDE AVENUE.

EXHIBIT "C*




